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In this case, the Court found unconstitutional respondent’s failure to
resolve, under Article 3 of the ~Agreement on the Settlement of Problem
concerning Property and Claims and the Economic Cooperation between the
Republic of Korea and Japan,” the dispute over interpretation of whether the
damage claims filed by the complainants against Japan, in the capacity of
comfort women, have been extinguished by Article 2 Section 1 of the same
Agreement.

Background of the Case
The complaints in this case are victims so-called “comfort women,” who are
forced into sexual slavery by the Japanese military during World War II.

On June 22, 1965, the Republic of Korea concluded “Agreement on the
Settlement of Problem concerning Property and Claims and the Economic
Cooperation between the Republic of Korea and japan (Treaty No. 172,
hereinafter the “Agreement”.)” with Japan. According to Article 2 Section 1 of
the Agreement, Japan shall provide the Republic of Korea with a specific
amount of aid or loan not confined to any particular purpose, but this shall
serve as a full and final settlement of issues related to the properties, rights
and interests of the two parties and their peoples (including judicial persons),
as well as claims between the two parties and their peoples.

The problem concerning comfort women victims has been seriously raised
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since 1990. Japan has insisted that every right to claim damages against the
country pursuant to the aforementioned clause (Article 2 Section 1 of the
Agreement) has been extinguished and has continuously refused to pay
damages to the complaints, whereas the Korean government has expressed it
position that “illegal acts against humanity” involving state power, such as
the comfort women issue, are not considered to have been resolved by the
Agreement and the Japanese government should therefore be held legally
accountable in this regard.

Against this background, the complaints filed this constitutional complaint
challenging the respondent’s failure to act, arguing the respondent’s omission
to take action in addressing the dispute over interpretation of Article 2
Section 1 of the Agreement as mentioned above infringed on their
fundamental rights and is therefore unconstitutional.

Subject Matter of Review

In this case, the subject matter of review is whether the complaints’
fundamental rights have been violated by the respondent, who failed to act
under Article 3 of the Agreement in resolving the Korean-Japanese dispute

over interpreting whether the complaints’ damage claims as comfort women
against Japan have been terminated by Article 2 Section 1 of the Agreement.

Summary of Decision
In a vote of 6 to 3, the Court ruled the omission to act by the respondent in

this case unconstitutional for the reasons stated below.

1. Court Opinion of Six Justices

According the Preamble, Article 10 and Article 2 Section 2 of the
Constitution and Article 3 of the Agreement, the respondent’s duty to pursue
dispute settlement procedures under Article 3 of the Agreement stems from
the constitutional request to assist and safeguard, in successful filing of
claims against Japan, the people whose dignity and value were seriously
compromised by dJapan’s organized, continuous unlawful act. As the
fundamental rights of the complaints may be significantly undermined if the
respondent fails to fulfill its duty to proceed with dispute resolution, the
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respondent’s obligation to act in this case originates from the Constitution
and is stipulated in law.

Although the Korean government did not directly violated the fundamental
rights of comfort women victims, the government is still liable for causing
disruption in setting the payment of claims by Japan and in restoring the
victims’ dignity and value in that it signed the agreement without clarifying
details of the claims and employing a comprehensive concept of “all claims.”
Taking note of such responsibility on the part of the Korean government, it is
hard to deny that the government has the specific duty to pursue elimination
of the disrupted state in settlement of claims.

In fact, the claims of comfort women victims against far-reaching
anti-humanitarian crimes committed by Japan constitute the proper rights
guaranteed by the Constitution. And the payment to claims would imply
post-facto recovery of dignity, value and personal liberty of those whose rights
had been ruthlessly and constantly violated. In this sense, preventing the
settlement of claims would not just confined to the issue of constitutional
property rights but would also directly concern the violation of dignity and
value as human beings. Hence the resulting infringement of fundamental
rights is of great implication. At the same time, the victims of comfort women
are all aged, which means, if there is additional delay in time, it may be
permanently impossible to do justice to history and recover the victims’
dignity and value as human beings through settlement of claims. Therefore,
considering that the victims’ claims serve as a desperate remedy for violation
of fundamental rights and given the background and circumstances of
signing the Agreement as well as domestic and foreign developments, it is not
so unlikely that this case may result in an effective judicial remedy.

Even if the nature of diplomacy that requires strategic choice based on
understanding of international affairs is taken into account, “possible
elevation to an exhaustive legal dispute” or “uneasiness in diplomatic
relations,” which are very unclear and abstract reasons set forth by the
respondent as rational for omission to act, can barely suffice as reasonable
causes or national interest that need serious consideration, for disregarding
remedy for the complainants faced with critical hazard of fundamental rights
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violation.

All the aforementioned factors considered, pursuing dispute settlement
under Article 3 of the Agreement would be the only rightful exercise of power
consistent with the state’s responsibility to protect fundamental rights of
citizens. As the failure of respondents to intervene has resulted in serious
violation of fundamental rights, the omission to act is in violation of the
Constitution.

2. Dissenting Opinion of Three Justice

Firstly, the state’s duty to guarantee the fundamental rights of citizens as
provided in Article 10 of the Constitution and the state’s duty to protect
citizens residing abroad as prescribed by Article 2 Section 2 of the
Constitution as well as the Preamble of the Constitution, simply proclaim the
general and abstract duty of the state toward the public or the basic order of
value of the nation, and therefore the provisions in themselves do not
stipulate a specific duty to action toward the citizens. And this is also an
established precedent of the Court.

The “responsibility to pursue diplomatic resolution” as provided in Article 3
of the Agreement falls within the area of highly political actions where
objective standards can rarely be applied to making judicial judgments on by
whom, how, to what extent and how far the diplomatic resolution is to be
carried out. In this context, although such an area involving diplomatic
resolution is subject to judicial review of the Court, it is to be admitted that
judicial restrains are also required.

Indeed, it is all of our common and sincere hope that every possible state
action be taken in light of the desperate needs for remedy of fundamental
rights of the complainants who were mobilized as comfort women against
their will by Japan and were completely deprived of their human dignity and
value. Yet diplomatic resolution cannot be forced upon the respondent beyond
the permissible boundary of the Constitution, law and interpretation of
constitutional principles. This boundary is a constitutional limit that has to
be observed by the Court in accordance with the principle of separation of
powers.
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